The INSTANCES produced by "They Lord 
Lovar, for proving the Cuſtom of Succeſſion in 
the Title of Lord Baron in ScorTLany, as they 
are admitted by Mr Macxenzis, or proved by un- 
diſputed Vouchers, 


Eon ef cht 1 GC EA. 


HE Lord of the Iſles was created a Lord of Parlia- 
ment, without Mention of Heirs, on the 20th of 
July 1476; and, about the ſame time, gets a Char- 
ter of his Eſtate to him, and the Heirs-male of his 
Body; which failzieing, to his two natural Sons, nominatim, 


and the Heirs-male of their Body; which failzicing, legitimis 


O propinquioribus heredibus quibuſcunque. - 
The Uſe made of this Inftance for the Purſuer, is, That if the 
* Grant of a Dignity, without à Limitation of _— 
A ent, 


(2 ) 
ſcent, had carried it to his Heirs whatſomever, he would not 
have taken the Right of his Eſtate to his Heir-male; which 


failzieing, to his Baſtards. 
Lord L O RN. 


It appears that Robert Stuart was a Lord of Parliament, by 
the Deſignation of Lorn, in the 1439. John, his Succeſſor, 
died about the 1465, without Iſſue- male; and though he left 


three Daughters, the eldeſt of which was married to the Earl of 


Argyle, his Brother Walter ſucceeded to the Dignity. 
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The only Objection to this Inſtance is, That a Writ relating 
to the exchanging the Title of Lorn for that of Innermeath, ſaid, 
by the Purſuer, to be in the Hands of the Duke of Argyle, is 
not produced, which might clear this Inſtance ; but as the Facts 
are proven otherwiſe, and owned by the Defender, it is not ne- 


ceſſary. 
Lord HUM E. 


Sir Alexander Hume was created Lord Hume by King 
James III. 2d Auguſt 1473; his Grandſon, Alexander, was 
executed for Treaſon in the 1516; and leaving only one 
Daughter, who was married to a natural Son of the Earl of 
Arran, his Brother George ſucceeded to the Dignity and 
Eſtate. 

The Objection to this Inſtance is, That Alexander being 
forfeited for High Treaſon, his Brother George could not 
take the Dignity as Heir to him but by a new Grant from 
the Crown. The Fact is, That Alexander was forfeited ; but 
his Brother George was reſtored, and Alexander's Forfaulture 
reſcinded, per modum juſtitiæ, by ſeveral Acts of Parlia- 
ment, caſſing the Forfaulture of Alexander, and reintegra- 
ring George then Lord Hume; and the Charter from the 

| Crown, 


4a i) 


Crown, of the Eſtate to George, recites, that Alexander's 
Forfaulture was pro parvis et exiguis criminibus, This is a 
plain Deciſion of King and Parliament in fayour of an Heir- 
male. 


Lord X E IT H. 


The Purſuer admits, that this Inſtance is not ſufficiently 
vouched, there being no other Inſtruction of it ſave the Ma- 
nuſcript Hiſtory of the Family of Mariſchall, now printed in the 
Appendix of Nicbet's Heraldry. | 
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Lord C RICH o N. 
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Robert Crichton of Sanquhar was made a Lord of Parliament 

by King James III. the rith of January 1487. In the 1612, 
Robert then Lord Crichton of Sanquhar died without Iſſue, 
and William Crichton of Ryehill, his Couſin-german, ſucceed- 
ed him, though he had a Siſter married to Grier ſou of Bar- 
* gartan. 
2 The Purſuer does admit, that, by a Decreet-arbitral pro- 
> nounced by King James VI. the 2d May 1613, it appears, that | 
Crichton of Ryehill was both Heir male and of Line to William 
Lord Sanquhar. But that does not prove that he was Heir of [ 
Line to Robert, who died without Iſſue, but only Heir of Line 
to another Lord of that Family, called William. The King 
indeed, by that Decreet, gives a very extraordinary Determi- 
nation, in decreeing the Honours to belong to Alexander Seton 
of Gargunnock, as Aſſignee from Carco. But as that does not 
touch the natural Succeſſion, it makes for neither Side. Hows 
ever, this Submiſſion did not take Effect; for the Honours ſtill 
cContinued in RyehilPs Family, now Earls of Dumfries. On 
7 the other hand, it is not proved by the Purſuer, that the Lady 
Bargattan was alive when Rychil] ſucceeded. 


5 | Lord 
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64) 
Lord LIVINGSTON. 


Purſuer alledged, That * Lord Living ſion dying with- 
out Iſſue, was not ſucceeded by his Siſter, Eliſabeth Counteſs 
of Roſs, who ſurvived. him, but by Sir James Living ſton, an 
Heir-male. 

Defender anſwers, That James the Brother of Eliſabeth was 
ſucceeded by another James his Nephew, the Son of Alexan- 
der, a younger Brother; and that this Lord James, the Ne- 
phew, married for his ſecond Wife Agnes the Daughter of Sir 
John Houſton of that Ilk ; as by Charter of the Lands of So- 
munan to James Lord Living ſton and Agnes Houſton, dated Ja- 
nuary 1499. 

Reply, The former Part of the Anſwer may be true; but 
then it was the Nephew, and not the Brother of Eliſabeth 
Counteſs of Roſ5, who was ſucceeded, not by her, but by Sir 
James Living ſton, a remoter Heir- male: For it could not be 
Fames the Nephew, who was the Huſband of Agnes Houſton, 


who got the Charter 1499, but Sir James Living ſton, who | 


had then ſucceeded to that ſecond James, his Pupil. This ap- 
pears from a Charter of Appriſing of the Lands of Houſton, an- 
1 1491, to Sir James Living ſton, and Agnes Houſton his 
Spoufe, Daughter to Sir Jon Hor:ſion of that Ilk; and from a 
Writing in the 1498, where Sir James Living ſton is deſigned 
Tutori & hercdi apparenti Facobi Domini de Living ſton. It is 
impoſſible that James, the Son of Alexander, could be Tutor 
to his Father's eldeſt Brother, joined with that Charter to Sir 
James himſelf, under the Title of Lord Living ſton, in January 
1499. And that the Counteſs of Roſs was then living, ap- 
pears from a Charter 1503. 


Lord LIND SA. 


It is admitted, that, in the 1456, the Family of Lind- 
fay 
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fay were Lords of Parliament; and that in the 1608, Joh 
Lord Lindſay dying without Iſſue-male, tho' he had a Daugh- 
ter, who was married to Alexander Falconer, Son to Falconer of 
Halkerton, yet his Brother Robert ſucceeded in the Honours. _ 
In the 1524, the Eſtate was ſettled upon Heirs-male ; and 
the Defender affirms, That before that Time the Inveſtitures of 
the Eſtate were to Heirs whatſoever; and that cherefore it is 
probable, that when the Deſtination of the Eſtate was altered, 
the Method of Succeſſion to rhe Honours was alſo altered by 
the King's Conſent. But, 1, It is not vouched, that before 
the 1524, the Inveſtitures were to Heirs whatſomever. 2do, The 
leaſt Appearance of any Reſignation of the Honours is not pre- 


rended. And, 37io, There were no Reſignations in Scotland till 
the Reign of James VI. | 


Lord FLEEMING. 


It is admitted, That the Family of Fleeming were Lords in 
the Reign of James II. and that James Lord Fleming dying 
without Iſſue-male, on the 15th of December 1558, though he 
left one Daughter Jean, married to Sir John Maitland of Thirle- 
ſtoun, yet his Brother John ſucceeded to the Dignity and 
Eſtate. | 
The Defender aſſerts, that before the 1557, the Inveſtitures 
of the Eſtate were to Heirs whatſomever; and that there being 
an Entail of the Eſtate, in the 1558, to Heirs-male, it is pro- 
bable the Succeſſion to the Honours was, at that Time, altered 
by Queen Mary. This requires no Anſwer ; only it may be 
obſerved, That the Lady Thirleſtoun, who was excluded, was 
Grandchild to the Duke of Chatrault, and Queen Mary's near 
Relation. | „ 


B | Lon 


Lord HAY of Yeſter.. 


It is agreed, that John Hay of Yeſter was created a Lord of 
Parliament the 11th of January 1487, and that Villiam Lord 
Hay of Yefter, who died without Iſſue-male in the 1591, left 
behind him ſeveral Daughters, particularly one married to Alex- 
ander Horſeburgh of that Ilk; yet was ſucceeded in Dignity and 
Eſtate by James Hay his Brother. | 
Mr Mackenzie's Objection to this Inſtance is, That in the 
1590, Lord William reſigned his whole Eſtate in favour of 
himſelf, and his Heirs-male; that this William died the 16th of 
March 1591, without being infeft on this Charter of Reſigna- 
tion; and that by a new Charter, the 29th of May thereafter, 
the King not only gives James the Eſtate, but likewiſe the Ho- 


nours ; that therefore he enjoyed theſe. Honours in virtue of 


this Grant from the Crown, 'and not as Heir to his Brother. 
But, 190, There is no Reſignation of the Honours in the Char- 
ter 1590; and therefore the King could not give them of new, 
ſihce, according to Mr Mackenzie's Argument, they muſt have 
been in the Right of Lady Horſeburgh. ado, They are not of 
new granted, but confirmed. And as to James not taking the 
Title until the Charter 1591, that does not appear; nor can it 
be of any Conſequence, ſince it is but two Months after the 
Death of his Brother William. 


Lord ROSS. 


That the Family of Roſ5 were Lords of Parliament in the 
1502 is agreed on by both Sides; and it is admitted, that Ni- 
nian Lord Ro had two Sons, Robert, who left only one 
Daughter, Jean, afterwards Lady Fleming, and James, who 
ſucceeded his Brother, in excluſion of the ſaid Jean. 


The 
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The Defender fays, That ſince Ninian Lord Roſs, in the 
1548, altered the Deſtination of his Eſtate to Heirs-male, which 


it is pretended was, before that Time, to Heirs whatſomever, 


that it is probable he got his Honours at that Time ſettled to 
the ſame Line of Heirs. This deſerves no Anſwer ; only it is 


not vouched, that the Inveſtitures of the Eſtate before the- 


1548 were to Heirs whatſomever. 


Lord ROSS. * 


James Lord Roſs died in the 1630; and left behind him 
three Sons, who were all ſcceſſivs Lords Roſs; and two Daugh- 
ters, Fear, married to Hepburn of Wauchton, and Mary to Sir 
Henry Innes > yet, after the Death of the three Sons, Sir Wil- 
liam Roſs of Muriſtoun, their Grand- uncle, ſucceeded to the 
Dignity, in excluſion of the two Daughters. | 

Mr Mackenzie obtrudes to this the Settlement of the E- 
ſtate above mentioned by Lord Ninian. 


Lord B O Y D. 


It is admitted, that, in the 1548, Robert Boyd was a Lord 
of Parliament; and that, in the 1641, another Robert, then 
Lord Boyd, dying without Iſſue, though he left five Siſters, 
one married to Arniſton, another to Preſtongrange, &&c. ; yet, 
in excluſion of them, was ſucceeded by Fames Lord Boyd, his 
Uncle. | 


The Anſwer made to this is, That it ſeems the eldeſt Si- 


ſter had not a mind to take the Title: Which .deſerves no No- 
tice. | 


Lord ELPHINGSTON. 


The Family of Elphing ſton came to be Lord Barons in the 


I5II. In the 1649, Alexander Lord Elphing ſton died, lea- 
| VIDg 


. 


ving only one Daughter Lilias, and was ſucceeded in his Ho- 
nours by James Elphing ſton his Nephew, who married Lilias. 
Upon his Death, firſt his eldeſt Son Alexander, and thereafter 
his ſecond Son John, ſucceeded in the Honours, and took the 
Title of Lords Elphing ſton upon them, during the Life of their 
Mother Lilias. | | 

To anſwer this, Mr Mackenzie ſays, He ſuppoſes there has 
been a Reſignation. Such Anſwers are ridiculous. 


Lord G RAT. 


The Family of Gray were nobilitate in the 1452. In the 
1541, Patrick Lord Gray dying without Iſſue-male, though he 
left ſeveral Daughters, particularly one married to Patrick Ogil- 
vie of Inchmartin ; yet his Nephew, by his Brother Patrict Gray 
of Buttergaſk, ſucceeded to his Honours 'and Eſtate, in exclu- 
fion of the Lady Inchmartin. | 


From the above State, it is plain, even by the Admiſſions of 
the Defender, that the Inſtances of Lorn, Hume, Lindſay, 


Fleming, Teſler, the two taken from the Family of Ros, 
Boyd, Elphing ſton, and Gray, are preciſely in Point; and, 
from the Vouchers mentioned concerning the Family of Li- 


ving ſlon, the moſt the Defender can plead is, that it is 


doubtful. | 
As to the Lord of the Jer, Keith, and Crichton, it muſt be 
owned, no concluſive Argument can be drawn for either Side; 


but unqueſtionably they tend very much to ſupport the Lord Lo- 
vat's Allegations, | 


The 


by 
— 
= 
9 
LY 
%, £8 
j * 
* od 
» 1 Pp 
5 
. 
ts. 
WI 
4 FB 
"a. i 
N 
bl 
5 
x) 
- 
* 
7 


1 r 


# *. 8 
= 
' *M ; 
* bs 45 
- 
ki 
| 
24 
A. 
0 
wg 
7 
758 
3 
1 
F 
* 
8 


1 9 ) 


T be Purſuer ſhall next fai rly ſtate the Inſtances produced by Mr 
Mackenzie, in the Dignity of Lord Baron, as they are pre- 
tended to be proved by Vouchers, or admitted by my Lord Lo- 
vat. | 


Lord BOTHIYELL. 


It is admitted, that Thomas de Moravia, called Dominus de 
Bothwell, left only one Daughter, Jean, married to Sir Archi- 
bald Douglas of Galloway, afterwards Earl of Douglas; and that 
the Earls of Douglas took the Title of Bothwell, as a ſubaltern 
Title, or as Proprietors of that Barony, as they likewiſe took 
Drumſhargart and Aberdour. | 


The Objection made by the Purſuer to this is, That Sir 
Thomas Murray died in the Year 1366, long before the Title 
of Lord Baron was known in Scotland; and that rieither his 


Daughter, nor Archibald Douglas of Galloway her Huſband, 


ever took the Title of Bothwell, till after he was Earl of Dou- 


glas. 
Lord BRICHEN. 


It is admitted, that Margaret, the Siſter of David de Brichen, 
was married to David de Barclay; but it is denied, that he, in 
right thereof, was a Lord. It is alſo admitted, that Margaret, 
the Daughter of Sir David Barclay, and his Heir, was married 
to the Earl of Athole, and that the Eſtate came thereby to the 
Earl, and was forfaulred. It is admitted, that Thomas Maule 
of Panmure laid Claim to the Eſtate; but it is denied he ever 
claimed the Honours, or that there ever were any in that Fa- 
mily. Do, 
There is no Voucher -produced by Mr Mackenzie, to 


make ir appear, that ever this Family were in the Rank of 
C Lord 
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Lord Barons, ſave a Reference to the Peerage of Scotland. 
All that the Author intended, by placing ſome of the great Fa- 
milies there, was to ſhow the Luſtre ſuch Families made, even 
before we had Lords of Parliament, as a diſtinct Order of No- 
bility from other Barons. 


lod CAIRETLE, 


It is admitted, that Sir 7% Carlyle was made a Lord of 
Parliament by King Jae III. in the 1473: That Michael Lord 
Carlyle had two Sons; illiam, who died without Iſſue-male, 
leaving one Daughter, */i/abech, and Michael, to whom he diſ- 
poned his Eſtate after the Death of illiam : That Eliſabeth 
was married to James Douglas, Nephew to the Earl of Morton, 
in 1575, the Year Lord Michael died; and that ſhe, in ſome 
private Charters granted by herſelf, takes the Title of Lady 
Carlyle. On the other Hand, through the Courſe of the Dit- 
pute betwixt Eliſabeth and her Couſit in-german, the Heir-male, 
concerning the Succeſſion in the Eſtate ro Lord Michael, ſhe is 
only called Eliſabeth Carlyle. 2do, Though in private Charters 
me calls herſelf Lady Carlyle; yet the King, in his Charters to 
her, deſigns her only Eliſabethæ Carlyle Domine de eadem, nepti 
O heredi quondam Michaelis Domini Carlyle. So that her calling 


herſelf Lady Carlyle, is only as Proprietar of the Eſtate. Ziio, 


That, after her Huſband's Creation to be Lord Torthorold, e- 
ven during her {ſecond Marriage, ſhe always calls herſelf Lady 
Torthorold ; which ſhe would not have done, if ſhe had a Right 
to the Peerage of Carlyle, ſeeing it was an older Dignity. And 
it is very odd to think, that if Fames Douglas or his Family had 
had a Right to the Peerage of Carlyle, he would have ever 
deſired to be created Lord Torthorold. It is to be obſerved, 


that the Succeſſors of the Lady never uſed the Title of Carlyle, 


but of Torthorold. As to the Decreet of Ranking mentioned 
by the Defender, as ſettling the Precedency of the Peerages of 
Scotland, 
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Scotland, where it is pretended, James ' Douglas was called as 


Lord Carlyle, in the Right of his Wife; it is plain, that the 
Lord Carlyle there called, could not be Elifaberh's Huſband ; ſince 
in a Charter the 6th of September 1606, ſix Months after the 
pretended Decreer, he ſigns ſimply, James Douglas, 240, Al- 
though Sir George Mackenzie mentions ſuch a Decreet in his He- 
raldry, yet it is not to be found upon Record. 


DINGV ALI. 


It is admitted, that the Duke of Ormond, in right of his 
Grandmother Lady Eliſabeth Preſton, was Lord Dingwall ; but 


the Patent to Sir Richard Prejton of Haltree, dated in June 


1609, gives the Title of Dingwall to him, his Heirs, or Aſ- 
ſignees; therefore has nothing to do in this Caſe. 


GAL LOW AT. 


It is admitted, that Ro/land of Galloway married Helena, 


Siſter to Villiam Morvil Conſtable of Scotland; and that, af- 
ter the Extinction of the Family of Morvil, by the Death of 
the ſaid William, in the 1196, the Office of Conſtabulary was 


enjoyed by the Deſcendents of Rolland of Galloway, but not in 


an hereditary Way. And for their being Lords, it is abſo- 
lutely impoſſible ; fince the Family was extin&t ſome Cen- 


turies before we had ſo much as the Name of a Parliament in 
Scotland. | 


GORDON. 
It is agreed on, that Sir Adam Gordon's Daughter, Eliſa- 


beth, was married, in the 1408, to Alexander Seton, who 


thereby came to have Right to the Eſtate. Bur it is denied by 
the Purſuer, that the Family of Gordon were Lords of Parlia- 
ment 
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ment at that Time. 1rmo, Becauſe it is before the Return of 


King Fames I. to Scotland, after which Time we begun firſt to 
have Lord Barons. And, 2409, By a Charter, the 2oth of 
July 1408, to Alexander Seton, Eliſabeth is deſigned in this 
Manner, Eliſabethæ ſponſe Alexandri, filie & heredi quondam 
Adami Gordon militis » And all the Proof the Defender has is, 
that Eliſabeth is called Domina de eodem, or Lady of that Ilk, 


HALLIBURT ON. 


It is agreed, that Janet, eldeſt Daughter to Patrick Lord 
Halliburton, was married to William Maſter of Ruthven, and 
that Patrick died without Iſſue-male: But it is denied that La- 
dy ever was a Peereſs. On the contrary, during the Time her 
Huſband was Maſter of Ruthven, in a Charter 16th March 
1519, ſhe is deſigned ſenior filia, & una heredum quondam Pa- 
tricii Domini Halliburton. And the Defender has produced no 
Voucher to ſhow, that that Lady, or any of her Deſcendents, 
took the Title of Lord Dirleton, until the Erectien of the 
Eazldom of Gowry, in the Time of her Grandſon, as a ſub- 
altern Title. Ir is owned, that in the Narrative of the Char- 
ter, they are called Lord Ruthven and Dirleton, as Proprietar 
of the Land. But the Title of Halliburton, and not Dirleton, is 
the Title of this Dignity. 


HARRIS. 


It is admitted by both ſides, that the Family of Harris were 
Lords of Parliament in the 1591 ; and the Defender affirms, 
even in the 1478: But this is queſtioned by the Purſuer ; be- 
cauſe, until the 1491, they go only under the Deſignation of 
Taregles. It is admitted, that William Lord Harris died with- 
ont Iſſue-male in the 1543, and that his eldeſt Daughter was 
married to Sir Jon Maxwell, ſecond Son to the Lord Maxwell; 


as 


13 

as alſo, that the ſaid Sir John was Lord Harris in the 1369. 
But, on the other hand, from the 1543, to the 1567, it is 
clearly vouched and admitted by the Defender, that neither he 
or his Lady took the Title of Harris : For by authentic writs 
in the 1553, 1556, 1559, and 1566, all produced, he goes 
under the Deſignation of John Maxwell and Sir John Maxwell; 
and his Lady only called his Wife: But, in the 1566, by a 
Charter under the Great Seal, his Lands is erected to a Domini- 
um, and ſoon thereafter he is deſigned by the Title of Lord 
Harris; which muſt have been by a Creation of Sir John him- 
ſelf. It may be true, that Archibald Harris of Maidenpaap was 


Heir-male to Lord William; but it is not proven, that he was 


deſcended of Herbert the firſt Lord ; ; and that Dignity ſubſiſt- 


ed but 52 Years by the Lord Lovat's Accounts, and only 65 
by Mr Mackenzie's. 


O LIP HAN. 


As to the Deciſion of Oliphant, marked by Durie, wherein 
the Lords give their Opinion in favour of the Heir of Line, 
Imo, That Proceſs is not to be found on Record; and if the 
Grounds whereon it proceeded were ſeen, they might give the 
Reaſon of the Deciſion. 240, The Point diſputed, as appears 
by the Deciſion, as it is marked, was the Effect of a Reſigna- 
tion, whereon nothing had followed. Zrio, The Heir-male 


enjoys the Dignity until this Day, without any de novo damus, 
or Deed of the King. 


SALT ON. 


It is admitted, that upon the Death of Alexander Lord A. 

bernethy of Salton, without Iſſue, Alexander Fraſer of Phillorth, 

his Couſin- german by his Aunt, ſerved himſelf Heir of Linz to 

George Lord Salton his Grandfather; and that after King 

Charles II. 's approving his taking and uſing the Title of Salton, 
D 


he 
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be did uſe it: But it is to be obſerved, that he is only 
deſigned Alexander Frazer of Phillorth in the Service; and 
therefore only, in conſequence of the King's Letters patents, 
100k that Dignity, otherwiſe ſuch Letters patents were not ne- 
ceſſary; yea, he thought proper to procure an Act of Parlia- 
ment confirming his Title. Ir is not vouched, that Abernethy 
of Mayen is Heir-male of the Family. 


Lord NITHS DALE 


As for this Inſtance, there is no Voucher of it, fave Mr 
Hay's Depofition ; and it is Fact, that they never were Lords 


of Parliament, as appears both from their Deſignations, and 


that they were before Lords of Parliament, being extinct in the 
1391. 


Lord SEM LE. 


As to this Inſtance, it is but of Veſterday, ſtill controverted 
by the Heir- male, who likewiſe takes the Title. 2d o, The 
Purſuer is informed there was a Reſignation; but of this there 
is no Voucher. 


Lord BURLEIGH. 


It is admitted, that, in the 1612, Sir Michael Balfour was a 
Lord of Parliament, and that Robert Arnot, who was married 
to his only Daughter Margaret, ſucceeded him; but that be- 
hoved to be by the Deſcent's being fixed by Patent, ſince Ro- 
bert Arnot, the Lady's Huſband, took it on his Father in Law's 
Death, and his Son John ſucceeded only to the Titles, after the 
Deceaſe of his Father, about the 1650, though his Mother, 


the Lord Burleigh's Daughter, died in the 1638, at which 


Time John would have taken up the Title, if the Dignity had 
flown from his Mother. 
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SINCLATR. 


As for this Inſtance, which was in the Defender's written 
Condeſcendence, but left out in the printed one, it is enough 
to notice, that, upon the Failure of Heirs-male in that Family, 
by the Death of 7% Lord Sinclair, in the 1676, the King 
gives a new Patent to his Grandſon by the Daughter, on the 


Suppoſition, that the Dignity was extinct, on the Failure of 
Heirs-male. 


From the above State of the Inſtances of Lord Barons of 
Scotland, produced by the Defender, it is plain, that the Fami- 
lies, Bothwell, Brechin, Galloway, Gordon, and Nithſdale, were 
not then Lords, but only Lairds, and an hundred ſuch In- 
ſtances as theſe might be produced by the Purſuer ; that the 
Title of Carlyle was never uſed ſince the Death of Lord Michael; 
nor Halyburton, ſince the Death of Lord Parrick ; that Dingwall, 
Harris, Sinclair, Salton, and Burleigh, are by ſpecial Patent; 


Oliphant out of the preſent Queſtion, and Semple ſtill contro- 
verted. 


Short 
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Short State of the Argument, from the Inveſtitures | 
of the Lordſhip or Eſtate of the Family of Lov ar. 


T is argued for Simon Lord Lovat, that the Nature and |” 
|| Deſcent of his Title, ſuch as it was intended by the Crown, 

| in the original Grant, and taken and underſtood to be gi- 5 
ven or provided by all his Anceſtors, who have been Lords Lo. 
vat, appears from the Settlements and Inveſtitures of the Lord. 

ſhip and Eſtate of Lovat, from the moſt ancient Charter there- N 

of, now extant, which was in the Year 1539, and contains 

the Union of ſeveral other Lands with the Lordſhip and Barony 
of Lovat, and provides the whole to deſcend to Heirs-male | 

whatſoever, bearing the Arms and Sirname of Fraſer; and | | 

from all the ſucceeding Inveſtitures, which are in the ſame Man- 

ner taken to Heirs- male, ſome of them expreſſing the Cauſe, | 

viz, That the Heirs- male were to be Lords of the Lovat; and 
thus it continued without any Interruption, till the Deeds ofß 

the two late Lords Lovat, the Father and Grandfather of the 

Defender's Mother, which yet by each of themſelves were ſoon 

altered, and the Eſtate brought back to the ancient male De- 

ſtination. | 


Obj. I. The Defender anſwers, firſt, That by a numerous Liſ! 
of Charters, older than the 1539, it appears, that ſeveral Lands or 
Eſtates belonging to, or acquired by the Lords Lovat, were taken 
either in general to Heirs, or to Heirs whatſoever ; and that, even 


after the 1539, ſeveral valuable Parcels of the Eſtate had at dif- 


ferent Times been taken to Heirs whatſoever. 

Reply. The Purſuer replies, That the latter Part of the 
Objection deſtroys the whole: For it is well to be obſerved, 
that of all thoſe Charters produced for the Defender, pre- 
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ceeding the 1539, there is not a ſingle one of the Lordſhip 
and Barony of Lovat irſelf. And though other ſmaller Parcels 
of Land were then ſometimes taken to Heirs whatſoever, in 
order to ſerve the Uſes of the Family in the Settlement of 
younger Sons, or of ſecond Marriages, or the like, that is no 
more inconſiſtent with a Settlement of the Lordſhip of Lova:r 
to Heirs-male before the 1539, than the like Proviſions of 
ſome leſſer Eſtates to Heirs whatſoever, which the Defender, 
in his Anſwer, ſays, are often found ſince the 1539; when, at 
the ſame Time, he admits, that the Lordſhip and Eſtate 
of Lovat ſtood all the while invariably provided to Heirs-male. 


Object. II. That from the ſeveral perſonal Deeds or Contracts 
produced for the Defender, of a Date older than the 1539, it ap- 
pears, that the Lords of Lovat, Makers of thoſe Contracts, be- 
lieved or underſtood they were to be ſucceeded by Heirs whatſacver. 
Theſe are, | 

Firſt, In the Year 1416, a Contract betwixt William of Fen- 
ton, Lord of that Ilk, and Hugh Fraſer Lord of the Lovar, 
who call themſelves two noble Lords and mighty, wherein it 
was agreed, that Lovat ſhould take ro Wife Janet, the Siſter to 
the Lord of Fenton, who, in the Conſideration of the Marriage, 
makes over ſeveral Lands to Lovat and Janet in conjunct Fee, 
and to the Heirs of the Marriage; and Lovat on his Part be- 
comes obliged to give to the ſaid Janet, in name of Dowry, 
L. 20 out of his Lands of Golsfoord. | 

Secondly, In the 1422, there appears a Contract betwixt Tho- 
mas Dunbar, Earl of Moray, therein. deſigned a noble Lord 
and a mighty, and a noble Man, Hugh Fraſer Lord of the 
Lovat, wherein Lovat agrees, that his Son ſhall marry a Daugh- 
ter of the Earl; who, on the other Part, makes over to Lovat 
and his Heirs the Lands of Abertarf, and the Ward and Relief 
of William of Fenton, Lord of the Baiky, and of Alexander 
Chiſholm Lord of Kinroſſy ; and Lovat becomes farther obliged, 
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that failing his Son, but that he have a Daughter Heir, or 
Daughters Heirs, he ſhall give them in Marriage to the Earl's 
Son or Sons; and failing both the Sons or Daughters of the 
Lord of the Lovat, he obliges his Heirs, whoſoever they be, to 
hold and fulfil that Treaty. 

Thirdly, The third Contract is in the 1472, betwixt Hugh 
Lord Lovat and the Burgh of Nairn, wherein Lovat engages 
himſelf to be their Protector, and they become obliged to be 
faithful to him and his Heirs and Succeſſors. 

Reply. The Reply to the Objections from theſe Contracts 
will be obvious from the Recital of them; for the firſt, in the 
1416, provides only the Lands which came with the Lady to 
the Heirs- general of the Marriage; and out of Loval's proper 
Eſtate there is only provided a Dowry of Twenty Pound 
to her. In the ſecond, anno 1422, Lovat making a conſider- 


able Alliance for his Son, and getting the Lands of Abertarf, 


a valuable Eſtate, with the Earl Moray's Daughter, promiſes to 
give his Daughter's Heir or Heirs to the Earl's Son or Sons; but 
it noways follows from thence, that theſe Dauzhters were to be 
the Heirs of his whole Eſtate; whoever ſhould be his Succeſſor 
in the Eſtate of Lovar, his Daughters, no doubt, might be his 
Heirs of Line, and take as ſuch, any of his Lands which then 
ſtood provided to Heirs whatſoever. 

But farther, at this Time it does not appear that Lovat was 
truly a Lord of Parliament ; for, in this very Contract, the Earl 
of Moray is deſigned a noble Lord and a mighty; and the 
Lord of the Lovat, by way of Contradiſtinction, is called 
a noble Man; and in the fame Contract, William of Fenton is 
called Lord of the Baiky, and Alexander Chiſholm, Lord of Kin- 
roſſy; yet it is not pretended that either of thoſe were ever 
Peers, though they are here deſigned Lords of their Eſtates, 
which, at that Time, was an Appellation common to all the 


conſiderable Barons, as by numberleſs Inſtances might be 


thown. But after this, in the 1431, it appears, that in a 
Charter 
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Charter from the Crown of .the Lands. of Kinnel, Lovat is de- 


ſigned ſimply Hugo Fraſer de Lovat ; as alſo in a Confirmation 


granted the fame Vear, of the Contract above mentioned be- 
twixt him and Fenton, in the 1416. And as for the Burgh 
of Nairn engaging to be faithful to the Lord Lovat, and his 
Heirs and Succeſſors, in the 1472; when this is brought as an 
Argument for the Defender, that the Town of Nairn did not 
expreſs who were to be thoſe Succeſſors, it does not deſerve a 
ſerious Reply. 

Obj. III. That, by two ſpecial Retours, the one in the 1501, 
and the other in the 1524, wherein Thomas and Hugh Lords 


Lovat appear to have been ſeverally ſerved and retoured as neareſt 


and lawful Heir to their reſpective Fathers in the Caſile and Lands 


of Lovat, with their Pertinents. 
Reply. A Service and Retour of a Son to his Father, in 
theſe general or indefinite Terms, is no way inconſiſtent, ei- 


ther with a preceding Settlement to Heirs-male, or with an 


after Succeſſion or Service of a collateral Heir-male, who comes 
to be diſtin from the Heir of Line; as was ſolemnly deter- 
mined in a Cale. very parallel to the preſent, the 13th Novem- 
ber 1712, the Earl of Dalhouſie againſt the Lord and Lady 
Hawley ; where the Lords of Seſſion found, That William Earl 
of Dalhouſie, Father to the Lady Hawley, the Defender, be- 
ing eldeſt Son, and ſo both Heir male and of Line to Earl 
George his Father, and ſerved /egitimus & propinquior heres to 
him in Lands wherein Earl George was infeft, to himſelf and 
his Heirs-male, ought to be underſtood as ſerved in the Terms 


of Earl George's Infeftment; and therefore repelled the Objec- 


tion made by the Lady Hawley againſt the Earl of Dalhouſie, 

the Purſuer, who was a collateral Heir-male. 
Obj. IV. That, in the Year 1666, Hugh Lord Lovat ha- 
ving then no Iſjſue-male, ſettled his Eſtate upon Anna his 
Daughter, but redeemable by himſelf, or the Heirs-male of his 
Body; and that Hugh late Lord Lovat, in purſuance of 
his 


620 
his Marriage- articles with the Lady Emilia Murray, did 
in the Year 1694, take a Charter of the Eſtate, upon the Reſigna- 
tion of certain Appriſers in Truſt for him, to himſelf and his Heir 
whatſocver. | | Ra 

Reply. That no Settlement ſo late as the 1666 or 1694 can 
be of any Uſe in the preſent Queſtion ; becauſe then the Cu- 
ſtom had been long eſtabliſhed, of granting Dignities by ho- 
norary Patents from the Crown; and the Connection berwixt 
the Deſcent of the Eſtate erected into a Lordſhip, and the 
Peerage itſelf, was no longer known, as it had been formerly. 
Neither could any Deed of theſe late Lords alter the Succeſſion 
to the Honours, which, before ſuch Deed of theirs, ſtood 
provided to Heirs-male, in virtue of the old Grants from the 
Crown. At the ſame time, it is obſervable, that as theſe two 
late Lords were the only Lords Lovat who ever made any Deed 
in favour of Heirs whatſoever, as to the Lordſhip or Barony of 
Lovat itſelf ; ſo they each of them defeated his own Act: For 
the proviſional Settlement made by the firſt upon his Daugh- 
ter, became ineffectual by the Exiſtence of a Son; and the 
other, by the laſt Lord Hugh, was by himſelf ſolemnly revo- 
ked and altered, in the Year 1696, by a Diſpoſition of his 
Eſtate in favour of his Heir-male, the Purſuer's Father, upon 
the Recital, That he had been impoſed upon when he was 
prevailed with to grant the former, in the 1694, to Heirs 
whatſoever, ſo contrary to the ancient Settlements of his Fa- 
mily, of which at that Time he had been ignorant. 

It appears therefore, that this Lordſhip of Lovar has, from 
the earlieſt Times, conſtantly been underſtood and believed to 
have been granted to the Heirs-male of the firſt Lord: And from 
thence it cannot be doubted, that this Lordſhip was in reality 
ſo granted by the Crown; and conſequently, that the Pur- 
ſuer, the undoubted Heir-male, is the only Perſon now intitled 
to the Dignity. FS 
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